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CASES, REGULATIONS AND STATUTES

by Robert P. Achenbach, Jr 
ADVERSE POSSESSION 
RAILROAD RIGHT-OF-WAY. In 2001, the defendants 
purchased a railroad right-of-way property which ran next to 
property they owned. Until the sale, the right-of-way property 
was owned by the railroad which sold it. The right-of-way 
property had a road running through it which the plaintiffs 
claimed was the recognized boundary between their property 
and the right-of-way, even though the road ran through the 
right-of-way. The court held that, under Nowling v. BNSF 
Railway, 646 N.W.2d 719 (N.D. 2002), no title to right-of-way 
property could be acquired by adverse possession; therefore, 
the plaintiff’s action was properly dismissed.  Tibert v. Minto 
Grain, LLC, 682 N.W.2d 294 (N.D. 2004). 
BANKRUPTCY 
CHAPTER 13 
PLAN. The debtors had purchased a used truck with a 
downpayment and a retail installment agreement for monthly 
payments. The loan agreement provided for an interest rate of 
21 percent. The debtors filed for Chapter 13 and the plan 
provided for payment of the current value of the truck by 
installments at a 9.5 percent interest rate, calculated from the 
8 percent prime rate plus 1.5 percent for risk. The Bankruptcy 
Court confirmed the plan but the District Court reversed, 
holding that the proper rate was to be determined using the 
interest rate charged for similar loans, essentially the contract 
rate of 21 percent. The Seventh Circuit Court of Appeals 
remanded the case and held that the contract rate was only a 
presumptive rate for Chapter 13 installment payments and the 
debtors should have the opportunity to provide evidence to 
support a lower rate and the creditors should have an 
opportunity to provide evidence to support a higher rate. The 
U.S Supreme Court reversed the Court of Appeals, holding 
that the proper formula was used by the debtors and approved 
by the Bankruptcy Court because it provided a simpler and 
more efficient method of determining the interest rate to be 
charged for bankruptcy plan installment payments while 
providing debtors and creditors with the opportunity to provide 
evidence to support the adequate risk factor interest rate to be 
added to the prime rate. The court did not set any standards for 
determining the risk factor interest rate and upheld the rate in 
the confirmed plan, but the court noted that the rate should be 
high enough to compensate the creditor for risk but not so high 
as to “doom” the bankruptcy plan. Till v. SCS Credit Corp., 
124 S. Ct. 1951 (2004), rev’g, 301 F.3d 583 (7th Cir. 2002). 
FEDERAL TAX 
DISCHARGE. The debtor failed to timely file and pay the 
1988 and 1989 taxes. In March 1992, the IRS prepared 
substitute returns used to assess a deficiency for the taxes. In 
August 1992, the debtor filed a petition with the Tax Court 
contesting the deficiency notices. In September 1992, the 
debtor was ordered by a state court to file the debtor’s 1988 
and 1989 federal income tax returns. The debtor filed the 1988 
and 1989 returns without a social security number, with a 
printed signature and with the words “without prejudice and 
under duress” added to the perjury statement above the 
signature line. In January 1994, the Tax Court ruled in that 
case that the assessed deficiencies were correct. In March 
1995, the debtor filed for Chapter 13 but the case was 
dismissed. The debtor filed for Chapter 7 in January 1997 but 
the taxes for 1988 and 1989 were not included in the case. 
The debtor sought an injunction against the IRS from levying 
for the unpaid taxes because of the discharge in the Chapter 7 
case. The court held that the taxes were not discharged because 
the debtor failed to file a return for purposes of Section 
523(a)(1)(B)(i) because the returns filed by the debtor did not 
contain a signature and altered the jurat on the return. In re 
Carroll, 310 B.R. 621 (Bankr. D. Minn. 2004). 
The debtor failed to timely file and pay income taxes for 
1990 and 1991. In August 1992, the IRS prepared a substitute 
return for each tax year and assessed a deficiency. The debtor 
filed the returns in March 1995 but did not pay the taxes due. 
The debtor filed for Chapter 13 in August 1998 and sought 
discharge of the 1990 and 1991 taxes. The debtor argued that 
the late-filed returns served a tax purpose in that the debtor 
was attempting to be eligible for a tax amnesty program. 
However, the court found that no such program existed other 
than the IRS long-standing program of not pursuing criminal 
charges against taxpayers who voluntarily attempt to file and 
pay back taxes. Although the court rejected the rule of In re 
Hindenlang, 99-1 U.S. Tax Cas. (CCH) ¶ 50,214 (6th Cir. 1999) 
that any post-assessment return was not a return for purposes 
of Section 523, the court held that the debtor’s 1990 and 1991 
taxes were nondischargeable because the returns served no 
purpose in that the debtor failed to provide evidence of a tax 
purpose for the late returns or any reason for the failure to file 
in the first place. In re Klein, 2004-2 U.S. Tax Cas. (CCH) ¶ 
50,357 (S.D. Fla. 2004), rev’g, 2004-1 U.S. Tax Cas. (CCH) 
¶ 50,419 (Bankr. S.D. Fla. 2004). 
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ENVIRONMENTAL LAW

PRIVATE RIGHT OF ACTION. The plaintiffs, neighbors 
of the defendant hog farmer, had brought a nuisance action under 
the Mississippi Air and Water Pollution Control Law. The 
defendant argued that the state statute did not provide a right of 
private action to enforce the statute. The court held that the statute 
provided only for enforcement through the state commission 
established by the statute; therefore, no suit could be brought by 
private citizens. In re Moore, 310 B.R. 795 (Bankr. N.D. Miss. 
2004). 
FEDERAL AGRICULTURAL

PROGRAMS

APPLES. The FCIC has adopted as final regulations which 
amend the apple crop insurance regulations for the 2004 crop 
year.  69 Fed. Reg. 52583 (Aug. 27, 2004). 
BRUCELLOSIS. The APHIS has adopted as final regulations 
under the brucellosis regulations, changing the classification of 
Missouri from a Class A to Class Free state. 69 Fed. Reg. 52419 
(Aug. 26, 2004). 
CHECK-OFF. The plaintiffs were importers of avocados 
subject to the Hass Avocado Promotion, Research and 
Information Act, 7 U.S.C. §§ 7801-7813, and the assessments 
made under the Act which were used to promote consumption 
of avocados. The plaintiffs argued that the assessments violated 
the plaintiffs’ First Amendment right to be free of compelled 
speech. The suit was dismissed by the trial court because the 
plaintiffs failed to exhaust their administrative remedies under 
Section 7806. The court held that “jurisdictional exhaustion,” 
which prohibited judicial review until all administrative remedies 
had been exhausted, required a clear and unambiguous statement 
in the statute that no judicial review was allowed until the 
administrative review process was exhausted. The court held 
that the Act contained no such language; therefore, the plaintiffs 
were not prohibited from seeking judicial review before 
exhausting all available administrative reviews. However, 
because judicial review is discretionary where an administrative 
review is available, the court remanded the case to the trial court 
for a decision as to whether the courts should exercise its 
discretion to perform judicial review prior to exhaustion of all 
administrative review. Avocados Plus, Inc. v. Veneman, 370 
F.3d 1243 (D.C. Cir. 2004). 
CROP INSURANCE. The FCIC has adopted as final 
regulations which add 7 CFR § 457.166 that provides for the 
insurance of blueberries. The provisions will be used in 
conjunction with the Common Crop Insurance Policy Basic 
Provisions, which contain standard terms and conditions common 
to most crops. The intended effect of the regulation is to convert 
the blueberry pilot crop insurance program to a permanent 
insurance program administered by FCIC for the 2005 and 
succeeding crop years. 69 Fed.Reg. 52151 (Aug. 25, 2004). 
The FCIC has adopted as final regulations which add 7 CFR 
§ 457.167 that provides for the insurance of pecans. The 
provisions will be used in conjunction with the Common Crop 
Insurance Policy Basic Provisions, which contain standard 
terms and conditions common to most crops. The intended 
effect of the regulation is to convert the pecan pilot crop 
insurance program to a permanent insurance program 
administered by FCIC for 2005 and succeeding crop years. 69 
Fed.Reg. 52157 (Aug. 25, 2004). 
HONEY. The CCC has adopted as final regulations 
amending the regulation governing the Honey Nonrecourse 
Marketing Assistance Loan (MAL) and Loan Deficiency 
Payment (LDP) Programs of the CCC. The final regulations 
allow honey pledged as collateral for securing an MAL or to 
be eligible for an LDP to be stored in CCC-approved, five-
gallon plastic storage containers, in addition to the plastic 
intermediate bulk containers already allowed, metal 
containers, and steel containers. 69 Fed. Reg. 52167 (Aug. 
25, 2004). 
FEDERAL ESTATE

AND GIFT TAXATION

GENERATION SKIPPING TRANSFERS. The IRS has 
issued proposed regulations relating to the predeceased parent 
rule, which provides an exception to the general rules of 
section I.R.C. § 2651 for determining the generation 
assignment of a transferee of property for generation-skipping 
transfer tax purposes. The proposed regulations provide that, 
for purposes of I.R.C. § 2651(e), an individual’s interest in 
property or a trust is established or derived at the time the 
transferor is subject to transfer tax under Chapter 11 or 12 of 
the Code. If a transferor is subject to transfer tax under Chapter 
11 or 12 of the Code on the property transferred on more than 
one occasion, then the individual’s interest will be considered 
established or derived on the earliest of those occasions. The 
proposed regulations provide an exception to this general rule 
for remainder interests in trusts for which an election under 
I.R.C. § 2056(b)(7) (QTIP election) has been made to treat 
all or part of the trust as QTIP. Specifically, to the extent of 
the QTIP election, the remainder beneficiary’s interest will 
be deemed to have been established or derived on the death 
of the transferor’s spouse (the income beneficiary), rather than 
on the transferor’s earlier death. The rule under I.R.C. § 
2651(e), however, does not apply to any trust for which the 
election under I.R.C. § 2652(a)(3) (reverse QTIP) is made. 
If a reverse QTIP election is made, the grantor remains the 
transferor of the trust for purposes of Chapter 13 of the Code. 
Under the proposed regulations, if an adoptive parent legally 
adopts an individual who is: (1) a descendant of a parent of 
the adoptive parent (or the adoptive parent’s spouse or former 
spouse); and (2) under the age of 18 at the time of the adoption, 
then the adopted individual will be treated as a member of 
the generation that is one generation below the adoptive parent 
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for purposes of determining whether a transfer from the 
adoptive parent (or the spouse or former spouse of the adoptive 
parent, or a lineal descendant of a grandparent of the adoptive 
parent) to the adopted individual is subject to GST tax. In 
addition, the proposed regulations provide that if an 
individual’s generation assignment is adjusted with regard to 
a transfer under either I.R.C. § 2651(e) or as a result of an 
adoption described above, a corresponding adjustment with 
respect to that transfer is made to the generation assignment 
of that individual’s spouse or former spouse, that individual’s 
descendants, and the spouse or former spouse of each of that 
individual’s descendants.  69 Fed. Reg. 53862 (Sept. 3, 2004). 
The IRS has issued proposed regulations governing division 
of trusts for GST purposes. Under I.R.C. § 2642(a)(3), in order 
to constitute a qualified severance, the single trust must be 
divided on a fractional basis. Under the proposed regulations, 
each new trust must receive assets with a value equal to a 
fraction or percentage of the total value of the trust assets. 
The proposed regulations provide that each separate trust need 
not be funded with a pro rata portion of each asset held by the 
original trust. Rather, the separate trusts may be funded on a 
non pro rata basis (that is, where each resulting trust does not 
receive a pro-rata portion of each asset) provided that funding 
is based on the total fair market value of the assets on the date 
of funding. This avoids the necessity of dividing each and 
every asset on a fractional basis to fund the severed trusts. 69 
Fed. Reg. 51967 (Aug. 24, 2004). 
FEDERAL INCOME 
TAXATION 
ACCOUNTING METHOD. The IRS issued guidance for 
the administrative procedures required for taxpayers to obtain 
automatic consent to change to a method of accounting allowed 
under the regulations. See Rev. Proc. 2004-23, I.R.B. 2004­
16. The IRS has announced an extension of time to comply 
with Rev. Proc. 2004-23 for taxpayers who filed Form 3115, 
Application for Change in Accounting Method, before April 
26, 2004 but who failed to provide all of the information 
required. These taxpayers will be considered as having timely 
met the requirements of Rev. Proc. 2004-23 if they submit a 
written statement with the missing information by the date 
required in Rev. Proc. 2004-23. Rev. Proc. 2004-57, I.R.B. 
2004-38. 
ALTERNATIVE MINIMUM TAX. The taxpayer 
corporation was entitled to a “targeted jobs credit” (now known 
as the work opportunity credit) for 1990, 1991 and 1992. The 
credit caused a reduction in the wage deductions allowed. 
During these tax years, the taxpayer was also subject to the 
alternative minimum tax but did not reduce its AMT deduction 
claimed for wages paid by the amount of the credit. The 
taxpayer argued that, because the jobs credit was not included 
in the AMTI calculation, the wage deduction did not need to be 
decreased in calculating AMT. The court held that I.R.C. § 55 
required all deductions for the regular tax be included in AMT; 
therefore, because the jobs credit reduced the regular tax 
deductions, only the reduced tax deductions were available for 
determining AMT. Ventas, Inc. v. United States, 2004-2 U.S. 
Tax Cas. (CCH) ¶ 50,349 (Fed. Cir. 2004), aff’g, 2003-2 U.S. 
Tax Cas. (CCH) ¶ 50,613 (Fed. Cl. 2003). 
CAPITAL GAIN. The taxpayer received a distribution from 
a mutual fund which characterized the distribution as long-term 
gains and reported the distribution on Form 1099-DIV in Box 
2a, Total Capital Gain Distributions. The taxpayer’s shares in 
the mutual fund remained unchanged by the distribution. The 
taxpayer argued, without evidence, that the distribution was, in 
part, a return of capital and not taxable. The taxpayer pointed to 
the loss in value of the taxpayer’s share of the fund, but the court 
found that the loss of value resulted primarily from the decrease 
in the price of the mutual fund stock. The court held that the 
distribution was all subject to tax as capital gain. Gacioch v. 
Comm’r, T.C. Summary Op. 2004-110. 
CHARITABLE ORGANIZATIONS. The taxpayer operated 
a church recognized as nonprofit for purposes of federal income 
taxation. The church allowed the son of the founder and president 
to use a church funded credit card, church cell phone and church 
checking account for personal purchases without reimbursing 
the church. In a Technical Advice Memorandum letter, the IRS 
ruled that the unreimbursed expenses were subject to the excise 
tax of I.R.C. § 4958. The IRS ruled that the son and the father 
were both liable for the excise tax and a 200 percent penalty 
under I.R.C. § 4958(b) for failure to reimburse the church within 
the taxable period. T.A.M. Ltr. Rul. 200435019, May 5, 2004. 
COURT AWARDS AND SETTLEMENTS. The taxpayer 
filed suit against an employer for racial harassment, race 
discrimination and retaliation. The employer settled the suit with 
a payment in exchange for a dismissal of the lawsuit and release 
of all claims. The settlement agreement identified the payment 
as nonwages and did not identify any physical harm or injuries 
for which the money was compensation. The court held that the 
payment was not made for physical injuries; therefore, the 
payment was includible in income of the taxpayer.  Bolden v. 
Comm’r, T.C. Summary Op. 2004-114. 
DISABILITY PAYMENTS. The taxpayer received military 
and social security disability payments for lung cancer which 
resulted from exposure to agent orange during the taxpayer’s 
service in the Vietnam war. The taxpayer excluded the social 
security payments from income, arguing that they represented 
payments for personal injuries or sickness under I.R.C. § 104. 
The court held that the social security payments were subject to 
taxation under I.R.C. § 86 because the payments were based on 
the taxpayer’s prior earnings and not on the nature of the 
disability. Reimels v. Comm’r, 123 T.C. No. 13 (2004). 
DISASTER LOSSES. On August 26, 2004, the President 
determined that certain areas in Nevada were eligible for 
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assistance under the Disaster Relief and Emergency Assistance 
Act (42 USC 5121) as a result of wildland fire, which began 
on July 14, 2004. FEMA-1540-DR. Accordingly, taxpayers 
in the affected areas who sustained losses may deduct them on 
their 2003 federal income tax returns. 
DISCLAIMERS. The taxpayer was a member of an Indian 
tribe which operated a gaming facility. The taxpayer issued a 
written disclaimer of the taxpayer’s share of the tribe’s income 
from the facility. Although the disclaimer was filed after some 
of the record dates for the share payments, the taxpayer had 
not received any of the payments when the disclaimer was 
filed. The IRS ruled that the disclaimer was qualified and that 
the disclaimed income was not taxable to the taxpayer. Ltr. 
Rul. 200435006, April 26, 2004. 
EMPLOYEE EXPENSES. The taxpayer was employed as 
a policewoman but did not wear a uniform. The taxpayer 
claimed a charitable deduction for the use of her clothing while 
employed. The court held that the deduction was not allowed 
because the clothing was suitable for personal use. Missouri 
v. Comm’r, T.C. Summary Op. 2004-118. 
EXPENSE METHOD DEPRECIATION. The taxpayers 
operated a motor home sales and rental business. The taxpayers 
claimed an I.R.C. § 179 deduction for the portion of the cost 
of a new motor home added to the inventory of rental vehicles. 
The IRS argued that the motor home was not Section 179 
property because it was used primarily for lodging. The 
taxpayer argued that the motor homes qualified for Section 
179 as primarily transportation. The court used a test set forth 
in Union Pacific v. Comm’r, 91 T.C. 32 (1988) and looked at 
the two aspects of the use of the motor home, transportation 
and lodging, to see what property the renter would have used 
to substitute for the motor home. Under the Union Pacific test, 
if all substitute property would qualify for Section 179, the 
motor home would qualify for Section 179. The court found 
that a renter would rent a car and motel rooms if the motor 
home was not used; therefore, because motel rooms and cars 
are eligible for Section 179, the taxpayer’s motor home was 
eligible for the Section 179 expense method depreciation 
deduction. Shirley v. Comm’r, T.C. Memo. 2004-188. 
IRA. The taxpayer received a distribution from an IRA held 
with a brokerage firm. The brokerage did not inform the 
taxpayer that the taxpayer had 60 days to reinvest the funds in 
an IRA in order to avoid taxation of the distribution. The 
taxpayer discovered the 60-day rollover period from another 
broker after the 60-day period had passed. The IRS granted a 
waiver of the 60-day rollover period and 60 days from the 
issuance of the letter ruling to deposit the funds in another 
IRA. Ltr. Rul. 200435017, May 21, 2004. 
INTEREST RATE. The IRS has announced that, for the 
period October 1, 2004 through December 31, 2004, the interest 
rate paid on tax overpayments is 5 percent (4 percent in the 
case of a corporation) and for underpayments is 5 percent. The 
interest rate for underpayments by large corporations is 7 
percent. The overpayment rate for the portion of a corporate 
overpayment exceeding $10,000 is 2.5 percent. Rev. Rul. 2004­
92, I.R.B. 2004-36. 
LIMITED LIABILITY COMPANIES 
DEFINITION. The taxpayer was a foreign limited liability 
company which wanted to be taxed as a partnership for federal 
income tax purposes but it advertently failed to timely file Form 
8832, Entity Classification Election. The IRS granted the 
taxpayer an extension of time to file the election. Ltr. Rul. 
200434018, April 28, 2004. 
RETURNS. The IRS has posted Form 656-A (Rev. 7-2004), 
Income Certification for Offer in Compromise Application Fee 
(For Individual Taxpayer Only) on its website, www.irs.gov/ 
formspubs/index.html, in the Forms & Pubs section. The 
document is available at no charge and can be obtained (1) by 
calling the IRS’s toll-free telephone number, 1-800-TAX­
FORM (1-800-829-3676); (2) through FedWorld on the 
Internet; or (3) by directly accessing the Internal Revenue 
Information Services bulletin board at (703) 321-8020. 
SELF-EMPLOYMENT INCOME. The taxpayer engaged 
in illegal real estate transactions by using sham corporations 
to transfer property belonging to tax delinquent corporations. 
The court held that the income generated by the illegal activities 
was self-employment income to the taxpayer.  Blanning v. 
Comm’r, T.C. Memo. 2004-201. 
TAX RETURN PREPARERS. The plaintiff hired the 
defendant income tax return preparer to prepare the plaintiff’s 
1993 income tax return. The defendant objected to several 
deductions claimed by the plaintiff and created internal memos 
to document the objections. The plaintiff filed the returns with 
the questionable deductions anyway. The 1993 return was 
audited and the defendant told the auditing agent about its 
objections to the deductions and supplied its internal memos. 
The plaintiff filed suit against the defendant for negligence; 
breach of fiduciary duty; professional malpractice; intentional 
or negligent infliction of emotional distress; breach of contract; 
breach of the covenant of good faith and fair dealing; intentional 
or negligent misrepresentation; loss of consortium; and false 
and deceptive trade practices under Massachusetts statutes. The 
trial court held for the plaintiff only on the issue of breach of 
contract for failure to keep the tax return information 
confidential and awarded the plaintiff the cost of the original 
return preparation. The plaintiff appealed as to the damage 
award and to the denial of the breach of fiduciary duty claim. 
The appellate court affirmed the lower court decision, holding 
that the defendant did not have any fiduciary duty toward the 
plaintiff because under Massachusetts law, no agency 
relationship existed between the parties. The appellate court 
also affirmed the damage award, holding that there was no 
connection showed between the disclosure of the tax return 
preparation information and the disallowance of the deductions. 
Sorenson v. H & R Block, Inc., 2004-2 U.S. Tax Cas. (CCH) 
¶ 50,350 (1st Cir. 2004). 
THEFT LOSSES. The taxpayer lost money investing in 
stocks and claimed that the brokerage firm used free alcohol to 
143 Agricultural Law Digest 
make the taxpayer execute unwise stock trades in order to 
increase the broker’s commissions. The taxpayer claimed the 
losses as theft losses. The court denied the loss deductions 
because the taxpayer failed to prove that the loss was the result 
of theft. The court also held that the taxpayer failed to 
demonstrate that any legitimate losses were properly net 
operating losses eligible for carryover or carryback. Yoakum 
v. Comm’r, T.C. Memo. 2004-191. 
The taxpayer claimed a theft loss deduction for the loss of 
clothing and personal property, including collections of ancient 
coins and stamps, which were discarded by a former landlord. 
The taxpayer did not provide any evidence of the value of the 
property, any police report or any legal action against the 
landlord. The court held that no theft loss deduction was allowed 
for lack of substantiation. Wang v. Comm’r, T.C. Summary 
Op. 2004-119. 
TRAVEL EXPENSES. The taxpayer worked as a 
boilermaker on temporary assignments as determined by the 
taxpayer’s union. The taxpayer claimed the travel expenses, 
including mileage and living expenses, relating to jobs which 
were more than 35 miles from the taxpayer’s residence. The 
taxpayer argued that the deduction of the expenses was allowed 
under Rev. Rul. 99-7, 1999-1 C.B. 361 (daily travel expenses 
deductible for temporary jobs located outside a taxpayer’s 
metropolitan area) because the taxpayer’s deducted expenses 
were only for expenses relating to jobs beyond 35 miles from 
the taxpayer’s residence. The court held that the use of the 35 
mile distance to determine the limit of the taxpayer’s 
metropolitan area was reasonable and allowed the deductions. 
Wheir v. Comm’r, T.C. Summary Op. 2004-117. 
TRUSTS. The taxpayer created two irrevocable trusts for 
the heirs of the taxpayer. The trustee of one trust was the 
taxpayer’s parent and an unrelated party was the trustee of the 
second trust. The first trust transferred all of its assets to the 
second trust in exchange for a promissory note with an interest 
rate matching the long term applicable federal rate and a value 
equal to the fair market value of the assets transferred. The 
taxpayer sought a ruling as to whether the taxpayer would be 
considered the owner of both trusts and whether the transfer of 
assets had any income tax consequences. The IRS ruled that 
the ruling could not be made until the trusts filed an income 
tax return but if the taxpayer was the owner of both trusts, the 
transfer would be disregarded for income tax purposes. Ltr. 
Rul. 200434012, April 23, 2004. 
VALUATION. The taxpayer, an S corporation, owned water 
rights which were used by its customers for irrigation of rice 
crops. The S corporation election had been filed in January 1997 
and the water rights were sold in January 1999. The taxpayer 
reported built-in gains based upon the value of the water rights 
as of the date of the S corporation election and the IRS rejected 
the 1997 valuation used to determine the amount of built-in 
gain as too low, based on the sale price of the water rights in the 
subsequent sale. The Tax Court determined the value of the water 
rights as of the S corporation election date based upon the 
reasonable expectation of the value of the water rights given 
the commercial expectations at that time for the types of use 
and price for water in January 1997. Garwood Irrigation Co. 
v. Comm’r, T.C. Memo. 2004-195. 
SECURED TRANSACTIONS 
FIXTURES. The debtor had granted a security interest in 
all real property to a bank. The debtor, through a limited 
liability company, also entered into a lease agreement under 
which the lessor financed the construction of two hog 
confinement buildings. The lease provided for monthly 
payments and provided a lease-end purchase right for the fair 
market value of the buildings. The lessor filed a financing 
statement which named the two buildings as security for the 
lease. When the debtor filed for bankruptcy, the bank asserted 
its security interest over the two buildings as part of the real 
property securing the loan. The debtors sought a ruling to 
determine the nature of the buildings so that they could be 
properly treated in the Chapter 12 plan. The court held that 
the buildings were fixtures because the buildings were made 
of lightweight materials and could be moved. The court noted 
that the lease required the debtor to pay the full market value 
for the buildings at the end of the lease or the buildings were 
to be removed. In addition, the court noted that the bank had 
not considered the buildings as part of the realty in granting 
its loan. Finally, the court alternatively held that, under Ohio 
Rev. Code § 1310.37, a security interest in personal property 
which becomes a fixture takes priority over a security interest 
in the real property. Therefore, the bank’s security interest 
did not include the two buildings. In re Jarvis, 310 B.R. 330 
(N.D. Ohio 2004). 
STATE REGULATION OF 
AGRICULTURE 
MEAT. The defendants owned and operated a farm where 
they raised cows and hogs for market and slaughter. The 
defendants had their animals slaughtered, custom processed 
and returned to them in packages labeled “Custom Not For 
Sale.” However, the state and federal departments of 
agriculture agents discovered that on the first Friday of each 
month, the defendant sold the packaged meat from a van 
parked on a residential driveway to pre-order and walk-up 
customers. The defendants were charged with violating Minn. 
Stat. § 28A.04 for failure to obtain a license for the 
manufacture, processing, selling, handling or storing food and 
violating Minn. Stat. § 31A.10(4) for the unauthorized sale of 
custom-processed meat. The trial court found the defendant 
guilty of both violations. On appeal the defendant argued that 
they were protected by Minn. Const. art. XIII, § 7, entitled 
“No license required to peddle.” The court held that the 
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defendants were not “peddling” because the defendants sold 
their meat at a fixed location on a regular basis and took pre-
orders for sale at that location. The court also noted that the 
constitutional provision referred to products cultivated, which 
the court defined as crops. The court upheld the convictions. 
State of Minnesota v. Hartmann, 681 N.W.2d 690 (Minn. 
2004). 
CITATION UPDATES

Burke v. McKay, 679 N.W.2d 418 (Neb. 2004) 
(assumption of risk) see p. 95 supra. 
Farm Credit Midsouth, PCA v. Farm Fresh Catfish Co., 
371 F.3d 450 (8th Cir. 2004) (federal farm products rule) see 
p. 103 supra. 
Kimbell v. United States, 371 F.3d 257 (5th Cir. 2004), 
vac’g and rem’g, 2003-1 U.S. Tax Cas. (CCH) ¶ 60,455 (N.D. 
Tex. 2003) (transfers with retained powers) see p. 93 supra. 
Polack v. Comm’r, 366 F.3d 608 (8th Cir. 2004), aff’g, 
T.C. Memo. 2002-145 (valuation of stock) see p. 84 supra. 
25th Annual Agricultural Law Symposium

AMERICAN AGRICULTURAL LAW ASSOCIATION

October 1 & 2, 2004

Hotel Fort Des Moines, Des Moines, IA

The AALA annual conference and symposium provides an excellent opportunity to learn about 
a wide range of agricultural law issues with many experts in the field. 
Dr. Neil E. Harl will be presenting a lecture on “Emerging Issues in Agricultural Law” and participating 
in a panel on Estate and Business Planning Impacting Farmers and Ranchers. 
Professor Roger A. McEowen with be presenting a lecture on “Tax Developments Affecting 
Agriculture” and moderating the panel on Estate and Business Planning Impacting Farmers and Ranchers. 
Other topics include annual updates on farm bankruptcy, UCC issues, products liability, alternate dispute 
resolution, food safety, farmland preservation, environmental law, administrative law and genetically 
modified organisms. The symposium also includes one hour of ethics instruction. 
Registration information is available on the AALA web site: www.aglaw-assn.org or you may contact 
Robert Achenbach, Interim Executive Director at 541-485-1090, e-mail RobertA@aglaw-assn.org 
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